UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

CHOATE
V. : NO. 3:01cv1505 (JBA)

TRANSPORT LOG STI CS CORP.

RULI NG ON DEFENDANT' S MOTI ON FOR SUMVARY JUDGVENT
[DOC. #17]

Plaintiff Lancin F. Choate, fornmerly enployed as a
di spatcher by defendant Transport Logi stics Corporation
("Transport"), brings this suit alleging that defendant
di scharged himin violation of the Age Discrimnation in
Enmpl oynent Act of 1967 ("ADEA"), 29 U. S.C. 88 621-634, and for
various violations of state statutory and conmon | aw.
Def endant now noves for summary judgnment on M. Choate’s claim
of discrimnatory di scharge under the ADEA on the grounds that
plaintiff has failed both to establish a prim facie case and
to denonstrate that his enployer’s reasons for discharging him
were a pretext for age discrimnation. For the reasons set
forth bel ow, defendant’s notion [doc. #17] is GRANTED and
suppl enmental jurisdiction over plaintiff's state law clains is

decl i ned.



Factual Background

Transport was founded in 1995 by its current president
Ronal d Gaudet with one enpl oyee, and grew in size through 1999
before declining to forty-four enployees in md-2002.1
Def endant is in the business of hauling freight and generally
enpl oys two types of personnel: drivers and di spatchers. For
enpl oynent of dispatchers (the position plaintiff occupied),
bot h Ronal d Gaudet and his brother Gary handle the hiring with
Ronal d maki ng the final decisions.

In July of 1999, after two interviews with Gary Gaudet,
plaintiff Choate accepted a sal aried dispatcher position with
Transport at an annual sal ary of approxi mately $37,000. M.
Choate was then 59 years old. At the tine of his hire, M.
Choate was one of seven full tinme dispatchers and one part-
timer, all of whom worked under Gary Gaudet’s supervision.

On August 14, 2000, at the request of M. Choate, Gary
Gaudet conducted plaintiff's first perfornmance review covering
M. Choate’'s enploynment fromhis July 1999 date of hire to the

date of the review. The review is nenorialized in a docunent

! Ronal d Gaudet’s undi sputed deposition testinony on the overall growth and
decline of Transport’s workforce is vague. Although he unequivocally stated
that he started the conpany with one other enployee and that in nid-2002 the
conpany had forty-four, see Dep. of Ronald Gaudet at 6:10-14, he was only able
to say that there were not nore than one-hundred and “coul d have been” nore
than forty-four enployees in 1999, and that, from 1999 to m d-2002, Transport
“probably decreased by |’ m guessing 15 enpl oyees.” [d. at 6:15-20, and 52:1-
4,
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entitled "Hourly Enployee Performance Review' ("Hourly
Revi ew') and dated August 14, 2000. Although there is sone
di spute about the exact conclusion to be drawn fromthe
review, properly calculated, Gary Gaudet rated M. Choate’s
performance at a 61, a rating falling within the overall
eval uati on of "nmeets standards (60-70)."? The Hourly Revi ew
contained Gary Gaudet’s witten comments, including "You need
to work on focusing," "Lenny makes m stakes,"” "needs help on
all functions of work," and "has been here for two (sic) years
having problemstill."

Def endant clainms M. Choate received perfornmance warni ngs
on four occasi ons between Septenber and Novenber 2000.
Transport proffers two "enployee warni ng records”, one dated
Septenber 8, 2000 and one dated November 9, 2000, that purport
to detail M. Choate’s failure to input data into and renove
data from Transport’s conputer system However, both
documents are unsigned and do not reveal who prepared them
Further, plaintiff vigorously maintains that he first saw both
documents only after he was term nated and received them from
t he Connecticut Conm ssion on Human Rights (CHRO) in

connection with his adm nistrative conpl aint.

2 Apparently due to the miscalculation of his total score as 59, M. Choate
never actually received the 3% raise to which a "neets standards"” score
entitled its recipient.



At sone point between August 2000 and M. Choate’s
term nation, Ronald Gaudet also told plaintiff that both he
and Gary felt M. Choate’s job performance was not up to par.
In the latter half of Novenber of 2000, Gary Gaudet asked M.
Choate to transfer to a third shift position because plaintiff
was nmaking m stakes on the shift he worked on, explaining that
the third shift would be | ess demandi ng and easier for M.
Choat e because there were less drivers needing attention. M.
Choate declined this request in deference to his wife's
preference not to be |left alone at night.

In early Decenber, after a series of discussions between
Ronal d and Gary Gaudet over M. Choate’'s enpl oynent, Ronald
instructed Gary to term nate M. Choate and told himthe
specific date for the termnation. On Decenmber 18, 2000, Gary
Gaudet took M. Choate into a conference room gave hima pink
termnation slip signed by Ronald Gaudet, and stated that M.
Choate was being term nated due to downsi zing and, according
to Gary Gaudet, poor job performance. M. Choate was 60 years
ol d.

From the day M. Choate was term nated to February 28,
2002, defendant continued to enploy seven full tine

di spatchers and one part tinme dispatcher, with the exception



of a nineteen day period in June of 2001, during which

Transport had ei ght dispatchers.

1. Summary Judgnment Standard
Under Fed. R. Civ. P. 56(c), summary judgnment is proper
“if
t he pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and
that the noving party is entitled to a judgnment as a matter of
[ aw. "
The Court nust draw all reasonable inferences in the
light

nost favorable to the party opposing the notion, Matsushita

Elec. Indus. Co. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986), mndful that "[c]redibility determ nations, the
wei ghi ng of the evidence, and the drawing of legitimte
inferences fromthe facts are jury functions, not those of the

judge." Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255

(1986). However, a party opposing summary judgnment "may not
rest upon the nere allegations or denials of the adverse

party’s pleading." Fed. R Civ. P. 56(e); see also Lujan v.




Nat’'| Wlidlife Fed' n, 497 U.S. 871, 888 (1990)((Cbject of Rule
56(e) "is not to replace conclusory allegations of the
conpl aint or answer with conclusory allegations of an
affidavit.").

Al t hough caution nmust be exercised before granting
sunmary judgnment to an enployer in an ADEA case where
discrimnatory intent and state of mnd are in dispute, see

Carlton v. Mystic Transp., Inc., 202 F.3d 129, 134 (2d Cir.

2000),

[I]t is now beyond cavil that sunmary judgnment may be
appropriate even in the fact-intensive context of
di scrim nation cases. This Court has stated that: ‘the
sal utary purposes of sunmmary judgnment - avoi di ng
protracted, expensive and harassing trials — apply no
less to discrimnation cases than to ... other areas of
litigation.’

Abdu-Brisson v. Delta Air Lines, Inc., 239 F.3d 456, 466 (2d

Cir. 2001)(citing Meiri v. Dacon, 759 F.2d 989, 998 (2d Cir.

1985); see also Reeves v. Sanderson Plunbing Prods., Inc., 530

U.S. 133, 148 (2000)("[T]rial courts should not treat
discrimnation differently fromother ultimte questions of
fact.")(quotation omtted). 1In fact, the Second Circuit has
recently and repeatedly affirmed grants of sunmary judgnent in
ADEA di scharge cases in favor of the enployer on the grounds
that the record evidence was insufficient for a jury to find
that the real reason behind the enployee’s ternination was

age. See e.qg., Slattery v. Swiss Reins. Am Corp., 248 F.3d
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87 (2d Cir. 2001); Janmes v. New York Racing Ass’'n, 233 F.3d

149 (2d Cir. 2000); Schnabel v. Abranmson, 232 F.3d 83 (2d Cir.

2000); see also Roge v. NYP Holdings, Inc., 257 F.3d 164, 170-

71 (2d Cir. 2001).

I11. ADEA and Burden Shifting Analysis
ADEA provides in pertinent part,

It shall be unlawful for an enployer ... to discharge any
i ndi vidual ... because of such individual’s age.

29 U.S.C. 8 623(a)(1). ADEA s prohibition against age based
di scharge protects enpl oyees who are at | east 40 years of age.
See id. at § 631(a).

The Second Circuit anal yzes ADEA cl ai ms under the
fam |iar burden shifting framework first set out by MDonnel

Douglas Corp. v. Green, 411 U S. 792, 802-04 (1973) in the

context of clainms brought under Title VII of the Civil Rights

Act of 1964. See Abdu-Brisson, 239 F.3d at 466. Under t hat

framework, the plaintiff bears the initial burden of
establishing a prima facie case of age discrimnation. See
Carlton, 202 F.3d at 134; Schnabel, 232 F.3d at 87. The
burden then shifts to the enployer to articulate a legitimte,

nondi scrim natory reason for its actions. See Slattery, 248

F.3d at 91; Schnabel, 232 F.3d at 87. [If the enployer
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provi des such a reason, "the final burden rests on the
plaintiff to prove not only that the proffered

nondi scrim natory reason was pretextual but also that the

def endant di scri m nated against the plaintiff.” Slattery, 248

F.3d at 91.

A. Pri mm Faci e Case

To establish a prima facie case of discrimnatory
di scharge under ADEA, the plaintiff nust show that "(1) at the
time of discharge she was at | east 40 years of age, (2) her
j ob performance was satisfactory,® (3) she was di scharged, and
(4) her discharge occurred under circunstances giving rise to
an i nference of discrimnation on the basis of age." Gady v.

Affiliated Cent., Inc., 130 F.3d 553, 559 (2d Cir. 1997).

5 This element is alternatively fornmulated as "qualified for the job."
Slattery, 248 F.3d at 91 (citing Carlton, 202 F.3d at 134). The Second
Circuit panel in Slattery has held that the variation in term nol ogy does not
alter plaintiff’s burden under elenment two, and that plaintiff’s burden is an
objective one requiring "plaintiff [to] show only that ‘he possesses the basic
skills necessary for performance of [the] job,”" id. at 92 (citing Omens v.
New York City Hous. Auth., 934 F.2d 405, 409 (2d Cr. 1991)), that is, to
"establish basic eligibility for the position at issue, and not the greater
showi ng that he satisfies the enployer.” 1d. This objective interpretation
of Slattery appears at odds with the subjective one in Thornley v. Penton
Publ’g, Inc., 104 F.3d 26 (2d Cir. 1997), which requires a show ng that, at
the tinme of discharge, plaintiff was neeting the enployer’s legitimte and
honestly held expectations. See id. at 29. Notably, the Slattery panel did
not mention Thornley, but cited Omens v. New York City Hous. Auth., the sane
case that the Thornl ey panel thoroughly di scussed and construed as directing a
subj ective approach. See id. at 30 ("Owens did not depart from our hol di ngs
that a plaintiff conplaining of discrimnatory discharge shows "qualification"
by denonstrating satisfactory job performance, in accordance with the
particul ar enployer’s criteria for satisfactory performance.").
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"The burden of establishing a prima facie case is not a heavy
one. One mght characterize it as mnimal." Carlton, 202
F.3d at 134.

Def endant’ s notion challenged only plaintiff’s ability to
establish a prima facie case but its reply nenorandum set
forth its claimof legitinmte nondiscrimnatory reasons for
plaintiff’s discharge and argued that plaintiff also failed as
a matter of law to proffer rebutting evidence sufficient for
trial. As confirmed at oral argunent, plaintiff’s opposition
i ncluded all his evidence which would be used at trial in
support of his claimof discrimnatory discharge under the
ADEA, including that which he clainms permts the inference
t hat defendant’s reasons for discharge are a pretext for age
di scrim nation. Because the Court agrees that, as a matter of
law, plaintiff cannot meet its ultimte burden under the

McDonnel I Dougl as burden shifting analysis of proving that

def endant intentionally discrimnated against plaintiff on the
basis of his age, it does not reach whether but rather

assunmes, arguendo, that plaintiff has satisfied his de

m ni muns burden to establish a prina facie case. See Roge,

257 F.3d at 168; Slattery, 248 F.3d at 93.

B. Legiti mate Reasons for Di scharge



Def endant has satisfied its burden to articul ate
| egitimate, non-discrimnatory rationales for M. Choate’s
di scharge, which is "one of production, not persuasion[,]
involv[ing] no credibility assessnent,"” Reeves, 530 U.S. at

142, and is satisfied if the proffered evidence t aken as
true, would permt the conclusion that there was a
nondi scrim natory reason for the adverse action.’" Schnabel,

232 F.3d at 88 (quoting St. Mary's Honor Ctr. v. Hicks, 509

U.S. 502, 509 (1993)).*

The reasons offered by Transport are 1) downsizing and 2)
deficient job performance. The proffered rational e of
downsi zi ng finds support in the fact that Transport's
di spatching unit remained the same size after M. Choate’s
di scharge until February 2002, and, as will be detailed bel ow,
t he absence of evidence that anyone was hired to replace M.
Choate or that any co-workers took over or assuned plaintiff’s
duties after he was di scharged.

M. Choate’s performance deficiencies are docunented by
t he negative coments in plaintiff’s Hourly Review and M.

Choate’s deposition testinony that, in the period intervening

“ At this stage in the analytical framework of MDonnell Douglas, it is

i mportant to keep in mnd that "[a]lthough intermedi ate evidentiary burdens
shift back and forth under this franmework, the ultinmte burden of persuading
the trier of fact that the defendant intentionally discrimnated against the
plaintiff remains at all times with the plaintiff." Reeves, 503 U S. at 143
(quotation omtted); see Schnabel, 232 F.3d at 88 n. 2.
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bet ween the Hourly Review and his term nation: 1) Ronald
Gaudet told plaintiff that both he and Gary Gaudet consi dered
that M. Choate’s performance was not up to par; and 2)
because of M. Choate’s repeated errors, Gary Gaudet asked
plaintiff to transfer to the third shift as | ess demandi ng and

therefore easier for M. Choate to handl e.

C. Evi dence That Age was Real Reason for Discharge

Def endant havi ng produced age-neutral reasons for
plaintiff’s discharge, to defeat summary judgnent, plaintiff
must "‘present evidence fromwhich a fact-finder could
reasonably conclude that the [enployer’s] reasons [were]

pretextual and the real reason was discrimnation. Roge,

257 F.3d at 169 (quoting Brennan v. Metro. Opera Ass’'n, 192

F.3d 310, 317 (2d Cir. 1999)); see also Grady, 130 F.3d at

559-60. Although "direct evidence of discrimnation is not
necessary," Carlton, 202 F.3d at 135, "an enployer [is]
entitled to judgnent as a matter of law if the record
conclusively reveal [s] sone other, nondiscrimnatory reason
for the enployer’s decision, or if the plaintiff create[s]
only a weak issue of fact as to whether the enployer’s reason

was untrue and there [is] abundant and uncontroverted
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i ndependent evidence that no discrimnation had occurred.”

Reeves, 530 U. S. at 148.

1. Same Actor Inference

I n cases where the hiring and firing decision maker is
the sanme person, a "sane actor inference" applies, see
Carlton, 202 F.3d at 132 and 137-38, and is "a highly rel evant
factor in adjudicating a notion for sunmary judgnent on an
ADEA claim" Schnabel, 232 F.3d at 91. "The preni se
underlying this inference is that if the person who fires an
enpl oyee is the sane person that hired him one cannot
logically inmpute to that person an invidious intent to
di scrim nate agai nst that enployee.” Carlton, 202 F.3d at

132; see also Grady, 130 F.3d at 560. The sane actor

inference applies with greatest force where the act of hiring
and firing are not significantly separated in tine.
Conversely, when a longer period of tinme el apses between the
hiring and firing, the inference is "less conpelling"” and
"significantly weaken[ed]". Carlton, 202 F.3d at 138 (seven
year tinme | apse).

Def endant urges that it is entitled to the strong
inference that discrimnation was not a notivating factor in

M. Choate’s term nation because the sane person or persons

12



both hired plaintiff at age 59 and roughly ei ghteen nonths
later fired himat age 60. Plaintiff contends that the sane
actor inference does not apply because the ei ghteen nonth gap
between hiring and firing renders the inference weak and
i napplicable, and because plaintiff was not hired and fired by
t he same person or persons but rather was hired solely by Gary
Gaudet and fired solely by Ronal d Gaudet.

Plaintiff’'s first argument fails as a matter of |aw
because, although the sanme actor inference is "less conpelling
when a significant period of time el apses between the hiring

and firing," see Carlton, 202 F.3d at 138, the Second Circuit

has applied the inference even where the hiring and firing

occurred three years apart. See Schnabel, 232 F.3d at 91.

The basis for plaintiff’s claimthat he was hired solely
by Gary Gaudet appears to conflate the act of hiring with the
act of interviewing. Thus, plaintiff clainms that he "has

personal know edge that [he] was interviewed by Gary Gaudet

twi ce before [he] was hired ... that [he] was hired by Gary
Gaudet ... that [he] was not interviewed by Ron Gaudet and
[ he] was not hired by Ron Gaudet."” PlI."s Aff. 71 3-5. As a

basis for his personal know edge, M. Choate points to his own
deposition in which he made al nbst exactly equi val ent

st at ement s.
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Plaintiff’s view of hiring is inconplete. Application of
the same actor inference is not necessarily determ ned by who
did or did not conduct a hiring interview. The undisputed
facts of record reveal that 1) Gary and Ronald Gaudet jointly
handl e the responsibility for the process of hiring
di spatchers but Ronald Gaudet nmakes the ultimte hiring
deci sions; 2) both Gary and Ronal d Gaudet were involved in
hiring M. Choate--Ronald Gaudet left a tel ephone nessage for
M. Choate to cone to Transport for an interview which was
held with Gary Gaudet; and 3) at the tinme M. Choate was
hi red, Transport had seven full-tine dispatchers and one part-
timer.

Plaintiff has offered no basis for his assertion that he
has personal know edge that he was not hired by Ronal d Gaudet
ot her than his knowl edge that Ronald did not interview him
VWi le M. Choate has personal know edge of who conducted his
interviews, he has provided nothing explaining or
denonstrating the nature and basis of his clainmed personal
know edge of who nmde the decision to hire him His
all egation that Gary hired himis not, as required of

affidavits in support of summary judgnment, shown to be based

14



on personal know edge, and nust be di sregarded as unsupport ed
and concl usory.?®

Thus, from the undi sputed record evidence, a rational
fact finder could draw only one concl usion, nanely, that
Ronal d Gaudet, the president and founder of a nodest size
busi ness of no nore than 100 enpl oyees nade the decision to
hire M. Choate for a position in the 7.5 person dispatching
departnment with input or recommendation from Gary Gaudet, M.
Choate’s future supervisor

Plaintiff acknow edges that Ronald Gaudet made the
ultimate decision to fire him See Pl.’s Mem in Opp’'n at 10.
I n addition, the undisputed record reveals that, although both
Ronal d and Gary Gaudet discussed plaintiff’s enpl oyment
status, ultimtely Ronald Gaudet had the final say on
continuation of M. Choate’ s enploynent.

It having been shown undi sputed that Ronald was
responsi ble for both the hiring and firing decisions, because
imputing to Ronald Gaudet an invidious notive underlying his

firing plaintiff at age 60 would be inconsistent with his

5 This conclusion would be different if, for exanple, M. Choate stated that,
at the conclusion of his interviews, Gary Gaudet offered himthe job on the
spot, or if, at sone time during his enploynment with Transport, plaintiff
becanme aware of circunstances fromwhich it could be inferred that Ronald
Gaudet actually was uninvolved with the decision to hire plaintiff, or sinply
rubber stamped Gary Gaudet’s deci sion.
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decision to hire himat age 59, defendant is entitled to a
strong inference that age discrimnation was not a notivating
factor in Ronald s decision to term nate M. Choate. See

Carlton, 202 F.3d at 137.

2. Pr et ext

I n support of his claimthat one of defendant’s grounds
for firing plaintiff, unsatisfactory job perfornmance, was
pretextual, plaintiff offers his Hourly Review as
denonstrating that his job performance was satisfactory,
characterizes the preterm nation "warnings" as nere work
corrections, points to ways in which the term nation process
was counter to Transport's standard disciplinary practice, and
deni es that Gary Gaudet ever told him he was being term nated
for poor job perfornmance.

Drawing all inferences in favor of plaintiff, there is
sufficient evidence fromwhich a reasonable jury could find
t hat defendant’s stated reason for firing plaintiff for poor
j ob performance was pretextual. Just four nonths prior to
termnation, plaintiff had technically achi eved an overal
score of 61, a score classified just within the "neets
st andards” range. The "enpl oyee warning records” supplied by

Transport in support of its notion are of questionable origin.
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Both are unsigned and fail to identify their preparer. The
war ni ng dated Novenber 9, 2000, refers to other warnings dated
Sept enber 14, 2000, and Novenber 8, 2000, but defendant never
produced any docunentation of those warnings. M. Choate
urges that, because he never saw any witten warnings prior to
receiving themfromthe CHRO and was not told he was being
term nated for poor job performance, defendant's "warnings"
were created as post hoc substantiation for his discharge.
Finally, although Transport had no formal witten disciplinary
procedure during the period of M. Choate s enploynent, its
informal policy called for a verbal warning followed by
approxi mately four successive witten warni ngs before

term nation. Thus, a jury could reasonably concl ude that

def endant’ s reason for discharge--poor job performnce--was
untrue by concluding that M. Choate was satisfactorily
perform ng at Transport, never received any witten warni ngs
regarding his job performance, and was term nated contrary to
def endant’ s usual procedures.

However, when considered in |ight of the negative
performance coments in the Hourly Review, Ronald Gaudet’s
post-review comrents to M. Choate that his perfornmance was
sub-par, and Gary Gaudet’'s efforts to deal with M. Choate’s

performance difficulties by transferring himto another shift,
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the evidence of pretext with respect to job performance at
best "create[s] only a weak issue of fact as to whether the
enpl oyer’s reason was untrue." Reeves, 530 U. S. at 148.
Plaintiff also disputes the downsizing reason for
term nation, pointing for support to: 1) plaintiff’'s
term nation juxtaposed to the retention of Jason Oiveira and
M chael Slater, two younger dispatchers with |less seniority,
and, according to plaintiff, their subsequent assunption of
his duties and functions; and 2) the advertising of a part-
time dispatching position in the "TLC Gazette"® after
plaintiff’s term nation.
Plaintiff points to no evidence in support of his belief
that Jason Oiveira or Mchael Slater assuned any of M.
Choate’s job responsibilities or functions. Plaintiff either
adm tted or his subm ssions reveal that: 1) plaintiff does not
know whet her his duties had been transferred to either of
t hese enpl oyees; 2) plaintiff has no personal know edge
regarding either’s job performance; and 3) plaintiff does not
know t hrough any source whet her anyone was hired to repl ace

him?’ Gary Gaudet’s deposition testinony that no one was

® This is apparently an internal publication of defendant.

" M. Choate’s affidavit that he has personal know edge that Jason Oiveira
repl aced himcannot create a material issue of fact because it contradicts

wi t hout expl anation his prior deposition testinony that he did not know about
any replacenent. See Bickerstaff v. Vassar Coll., 196 F.3d 435, 455 (1999).
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hired to replace M. Choate is thus uncontradicted, and there
remai ns no evidence that M. Choate’'s duties were transferred
in whole or part to his younger, |ess senior co-workers Slater
or Aiveira.

Plaintiff maintains that his position "remai ned open and
[ Transport] continued to seek applicants from persons of
[plaintiff’s] qualifications,” Meiri, 759 F.2d at 995, as
reflected by the announcenent in the TLC Gazette. The
announcenent appeared on both Decenber 28, 2000 and January
11, 2001, and adverti sed:

TLC is |l ooking for someone to fill a part time dispatch

position. W need soneone in dispatch every other

weekend, and whenever a fulltinme dispatcher is on

vacation or out sick. Anyone interested is to contact

Gary at extension 101.
On its face, the announcenent advertises a part-tinme weekend
and fill-in position, not the full time position that M.
Choate occupied. There is no suggestion that Transport sought
to transfer any of the duties M. Choate handled on a full
time basis to a person who would only work once every two
weeks. In addition, since there is no evidence that any of
M. Choate’'s duties or responsibilities were transferred to
any co-worker, no reasonable jury could conclude that a fill-

in for those co-workers would do anything nore than take over

the duties of the absent worker. Accordingly, plaintiff has
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failed to cast doubt on defendant’s articul ated rational e of

downsi zi ng.

3. Pretext for Age Discrimnation

Even if a jury m ght conclude that defendant's
articul ated rational e of poor job performance was fal se, M.
Choate "has not denonstrated that the asserted pretextual
reason[] w as] intended to mask age discrimnation."”
Schnabel , 232 F.3d at 88. The Suprenme Court’s decision in
Reeves mandates a case-by-case evaluation of the entire record
"to determ ne whether the plaintiff could satisfy his
‘ultimate burden of persuading the trier of fact that the
def endant intentionally discrimnated against the plaintiff.”"

Schnabel , 232 F.3d at 90-91 (quoting Reeves, 530 U.S. at 143).

Even where plaintiff’s evidence establishes a de mnims prinm
facie case and denonstrates sonme pretext, an enployer may
still be entitled to summary judgnment if such evidence by
itself or coupled with any additional evidence offered by
plaintiff could not reasonably support an inference of age

di scrimnatory intent. See Schanbel, 232 F.3d at 90-91,;

Slattery, 248 F.3d at 93-94; Janmes, 233 F.3d at 153-57.
In addition to his evidence of pretext discussed above,

plaintiff supports his claimthat age was an inpermn ssible
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term nation factor by pointing to Gary Gaudet’s "several
coments to the plaintiff in front of the other enployees that
the plaintiff needed a hearing aid." Pl.”s Mem in Opp' n at
9.

M. Choate’s representations about Gary Gaudet’s remarks
about hearing are inprecise and vague.® It is not clear

whet her Gary Gaudet is alleged to have made several comments

8 The full excerpt of M. Choate’ s deposition testinony reads as follows,

Q .... Was there any harassing or intimdation occurring in your mnd
regardi ng your age?

A: There coul d have been a few times where sone things were said that,
which Gary had said to nme that he’d have to ask the question twice
because | was on the tel ephone, and | was just getting off. \Wen you're
on the tel ephone and trying to direct people and you get off the phone,
he sort of inplies, you know, do you need a hearing aid?

Q You thought that was -

A: Harassnment.

Q Regardi ng your age?

A: Yeah.

Q Any other incidents that you can recall?

A: No.

Q Did he actually say "do you need a hearing aid?"

A: It was sonmething of that fashion, as if you can't hear? You know, it

was in front of everybody, so therefore - -
Q It was enbarrassing?
A: Yes, it was.

Pl."s Dep. at 77:13-78:10.
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or one, see Pl.’ s Dep. At 77:16-17 ("There could have been a
few tinmes where sonme things were said ...), or whether the
conment or comments were age-related or nerely observations on
what plaintiff clains was his problemin attenpting

sinmul taneously to attend to a tel ephone call and to take
instructions from anot her person. Conpare Pl.’s Dep. at
77:17-19 ("...Gary had said to me that he’d have to ask the
guestion twi ce because | was on the tel ephone, and I was just
getting off...") with Pl.”s Dep. at 78:4-7 (Q "Did he
actually say ‘do you need a hearing aid? A: It was sonething
of that fashion, as if you can’t hear?..."). M. Choate
interpreted the comments to nean, "When you're on the

t el ephone and trying to direct people and you get off the
phone, he sort of inplies, you know, do you need a hearing
aid?", Pl.’s Dep. at 77:19-22 (enphasis added), a nedical
device he presumably inplies is associated primarily with use
by the elderly. Thus, the strongest inference in plaintiff's
favor that can be drawn fromthis testinony is that Gary
Gaudet said sonething that may vaguely have inplicated
plaintiff's age. The Second Circuit has concluded that nore
explicit remarks do not establish the inference of

di scrimnation elenment of a prim facie case, see Carlton, 202

F.3d at 136 (suggestion of president and sol e sharehol der, who
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hired and term nated plaintiff, that plaintiff should "retire"
supported but did not establish by itself elenment four of
plaintiff’s prima facie case). Gary's remarks about heari ng
assunme even |l ess significance because M. Choate does not
attribute age aninus to Gary Gaudet but rather to Ronald
Gaudet as the discharge decision maker.

In contrast to plaintiff’s weak evidence of pretext and
age-rel ated coments, any reasonable inference of age
di scrimnation is decisively undercut by the "abundant and
uncontroverted i ndependent evidence that no discrimnation had
occurred," Reeves, 530 U.S. at 148, nanely, the sane actor
made both the hiring and firing decision within 18 nonths,
Transport made renedial, but rebuffed efforts to transfer
plaintiff to the third shift shortly before his term nation,?®
and Transport never replaced plaintiff or transferred his
duties to others. Accordingly, as no reasonable jury could
find plaintiff's evidence sufficient to support a verdict in

his favor, defendant is entitled to summary judgnent.

V. Concl usi on

® There is no suggestion that defendant’s offer was disingenuous or nmade with
know edge that M. Choate could not or would not accept.
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For the foregoing reasons, Defendant’s Mtion for Summary
Judgnment [doc. #17] on M. Choate’ s claimof discrimnatory
di scharge under ADEA is GRANTED. Inasrmuch as M. Choate’s
ADEA cl aimwas the only claimover which the Court had
original jurisdiction, this Court declines, pursuant to 28
U S.C. 8 1367(c)(3), to exercise supplenental jurisdiction
over plaintiff’s remaining state statutory and common | aw
claims and they are dism ssed w thout prejudice.

The Clerk is directed to close this case.

I T 1S SO ORDERED

/ s/

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut: Decenber 30, 2002
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